Q. There was other evidence of Mr. Jones sweeping two by
fours on the floor?

A. No. There were other reports of Mr. Jones not being able
to get along with some of the other people around there.

Q. Second hand reports?

A. Yes.

Q. But you never checked those out did you?

A. No, I didn't.     UII-T, 98).

CONCLUSIONS AND DISCUSSION
The Discrimination Formula.

In order to establish a prima facie case of discrimination
under Section 105(c) of the Act, a complaining miner bears the
burden of production and proof to establish (1> that he engaged
in protected activity and (2) that the adverse action complained
of was motivated in any part by that activity.  Secretary on
behalf of Pasula v. Consolidation Coal Co., 2 PMSHRC 2786,
2797-2800 (October 1980), rev'd on other grounds sub nom. Consol-
idation Coal Co. v. Marshall, 663 F.2d 1211 (3d Cir., 1981); and
Secretary on behalf of Robinette v. United Castle Coal Co., 3
FMSHRC 803, 817-18 (April 1981).  The operator may rebut the
prima facie case by showing either that no protected activity
occurred or that the adverse action was in no part motivated by
protected activity.  If an operator cannot rebut the prima facie
case in this manner it may nevertheless affirmatively defend by
proving that (1) it was also motivated by the miner's unprotected
activities, and (2) it would have taken the adverse action in any
event for the unprotected activities alone.  The operator bears
the burden of proof with regard to the affirmatively defense.
Haro v. Magma Copper Co., 4 FMSHRC 1935, 1936-38 (November 1982).
The ultimate burden of persuasion does not shift from the com-
plainant.  Robinette, 3 FMSHRC at 818 n. 20.  See also Boich v.
FMSHRC, 719 F.2d 194, 195-96 (6th Cir. 1983); Donovan v. Stafford
Const., Co., 732 F.2d 954, 958-59 (D,C. Cir. 1984) (specifically
approving the Commission's Pasula-Robinette test); and Goff v.
Youghiogheny & Ohio Coal Company, 8 FMSHRC 1860 (December 1986).

In terms of the required prima facie 'case in discrimination,
Complainant clearly established the first elements thereof, i.e.
that he had engaged in protected safety activities and that
Respondent's management was aware thereof prior to the time he
was laid off.

Discriminatory Motivation

The first of the two salient issues posed here are whether
the adverse action (layoff) taken by Respondent against
Complainant was "in any part" motivated by Complainant's pro-

1651th took over the supervision of the mill
